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I.         The South Carolina Lawyer and Judicial Disciplinary System  

(9:30  – 11:00) Lee Coggiola
 

A. 
An Overview

B.
Statistics – 2008-2009

          C. 
Published Opinions – 2008-2009

D. 
Confidential Discipline 

E. 
Most common complaints

F.
Email and social sites

G. 
What to do when you receive the letter from the Office of Disciplinary Counsel

H.
Changes to the Rules effective January 1, 2010

Break (11:00 - 11:10)
 

II.       Defending a Claim before the Office of Disciplinary Counsel (11:10 – 12:10)  
Daryl Hawkins
 

            A.        When does the subject attorney need to seek legal counsel?
            B.        Most common complaints that require the services of a defense attorney
            C.        Elements of a good defense
            D.        “Do’s and Don’ts”
            E.        Contact with complainant
 

Break (12:10 - 12:20)
 

III.       Complaints Before the Ethics Commission (12:20 – 1:20)
            Cathy Hazelwood
 

            A.        Procedure that a complaint follows in the Ethics Commission system
            B.        Correspondence with the subject employee
            C.        Subject’s right to defend
            D.        Who are the “decision-makers?”
            E.        Which penalties may be imposed?
            F.         Criteria for each penalty
            G.        Most common complaints received
            H.        Most serious complaints received
            I.          Time frame for a complaint from receipt to disposition
            J.         “Do’s and Don’ts” for the subject 
 

 SEQ CHAPTER \h \r 1
COMMISSION ON LAWYER CONDUCT

ANNUAL REPORT

For the period July 1, 2008 through June 30, 2009

STATUS OF COMPLAINTS *
COMPLAINTS PENDING AND RECEIVED
Complaints Pending July 1, 2008





876
Complaints Received






          1496






               

TOTAL Complaints Pending and Received ………………….................................2372 

DISPOSITION OF COMPLAINTS
Dismissed by Disciplinary Counsel after Initial Review

           
246

Dismissed by Disciplinary Counsel for Lack of Evidence


565

Dismissed by Investigative Panel 





291

Dismissed by Supreme Court





         
    2
Total Dismissed..............................................................................1104
Closed But Not Dismissed






  19

Referred to Other Agency






    9

Letter of Caution without Finding of Misconduct



117

Letter of Caution with Finding of Minor Misconduct


        
  86

Deferred Discipline Agreement





    2

Admonition








  53

Public Reprimand






              20

Suspension








  38

Indefinite Suspension







    3

Disbarment








  27

Closed Due to Death of Lawyer




          
    4

Contempt Order (UPL)





                2
Total Not Dismissed     .....................................................................380
LESS TOTAL complaints concluded this fiscal year……………………………….... (1484)
TOTAL complaints pending as of June 30, 2009………………………………………...888




            
COMMISSION ACTIVITIES
Meetings of investigative panels this fiscal year




  12

Meetings of hearing panels this fiscal year 





  11

Meetings of full Commission this fiscal year





    1

Advertising filings








944

NSF Reports filed








146


Disciplinary files opened






  81

OFFICE OF DISCIPLINARY COUNSEL
PLEADINGS FILED

Formal Charges filed
(Complaints)




    
  45

ATTORNEYS TO ASSIST DISCIPLINARY COUNSEL


Complaints assigned to Attorneys to Assist

 


102


Reports filed by Attorneys to Assist


 


117


Outstanding Attorney to Assist Reports




  80

ATTORNEYS TO PROTECT CLIENTS’ INTERESTS


Serving as of July 1, 2007



  

              55


Appointed







            +16


Discharged







 
 -40

Serving as of June 30, 2008






  31
  

SUPREME COURT

Complaints concluded by Opinions





101

Complaints pending at the Court





  15

SUPREME COURT ORDERS AND OPINIONS**
Dismissals


  1


Letter of Caution

  0

Admonition


  5


Public Reprimand

10

Definite Suspension

13


Indef. Suspension

  1

Disbarment


  5


Reinstatement


  8

Incapacity Inactive

  2


Interim Suspension

12

*
These figures deal with numbers of complaints concluded rather than number of lawyers involved.

**
This data reflects the number of opinions and orders issued rather than the number of complaints involved (i.e., some orders and opinions involve more than one complaint )

 SEQ CHAPTER \h \r 1
COMMISSION ON JUDICIAL CONDUCT

ANNUAL REPORT

For the period July 1, 2008 through June 30, 2009

COMPLAINTS TO BE PROCESSED

Complaints pending July 1, 2008 ………………………………………………………
   62
    

Complaints received this fiscal year:


First Quarter  (July 1, 2008 through Sept. 30, 2008)………….
   97   

   


Second Quarter (Oct. 1, 2008 through Dec. 31, 2008)………..  72


Third Quarter (Jan. 1, 2009 through Mar. 31, 2009)………….
   80    


Fourth Quarter (April 1, 2009 through June 30, 2009).……….
   84     












   ===

PLUS  TOTAL complaints received this fiscal year 


   333……….
+333
         
         
====

TOTAL-pending and received complaints for fiscal year  

          
  July 1, 2008 through June 30, 2009.................………………………….…..
 395
DISPOSITION OF CONCLUDED COMPLAINTS

Dismissed by Disciplinary Counsel after review (no jurisdiction)……. 178


Dismissed by Disciplinary Counsel after preliminary investigation 
   
  

(lack of evidence) …………………………………………………   90

Dismissed by Investigative Panel ………………………………………    45
   

Dismissed by Hearing Panel…………………………………………….
      0

Dismissed by Supreme Court……………………………………………      0 


(Total Dismissed..........................................................
312)

Letter of Caution without finding of misconduct……………………… 
   12

    


Letter of Caution with finding of minor misconduct…………………..
   9
  

Deferred Disciplinary Agreement………………………………………
   0

Admonition (Confidential)…………………………………………….…
   2
    

Admonition (Public but not Published)………………………………...
   0


Public Reprimand………………………………………………………..
   4
    

Suspension……………………………………………………………….
   1
    
Removal from Office…………………………………………………….
   0


Referral to Another Agency…………………………………………….
   0
    

Other (Closed but not Dismissed)……………………………………..
   1

(Total Not Dismissed................................................….
27)
  


  ===

LESS TOTAL complaints concluded this fiscal year 


  340…..……. -340
                    
 ====

TOTAL complaints pending as of June 30, 2009 ……………………………………..  55    
COMMISSION ON JUDICIAL CONDUCT

ANNUAL REPORT

For the period July 1, 2008 through June 30, 2009

SOURCES OF COMPLAINTS
Of the 333 new complaints filed with the Commission during the 2008-2009 reporting period, such complaints originated from the following sources:
Litigant…………………………………………………….
261





Relative or friend of litigant or defendant
…………….. 21


Interested citizen………………………………………… 9



Disciplinary counsel
…………………………………….. 8


Law enforcement officer………………………………… 2


Another judge…………………………………………….
6


Government Official
……………………………………..
5


Attorney……………………………………………………
13


Anonymous……………………………………………….
0


Self-Report ……………………………………………….
6

Employee…………………………………………………  2


BREAKDOWN BY TYPES OF JUDGES AGAINST WHOM COMPLAINTS WERE FILED

Of the 333 new complaints filed with the Commission during the 2008-2009 reporting

period, such complaints received were against the following categories of judges:

Appellate Court…………………………………………..
2


Circuit Court ……………………………………………..
65


Family Court ……………………………………………..
55


Masters and Referees …………………………………..
9


Probate Court …………………………………………….
34


Municipal Court …………………………………………..
42


Magistrates ………………………………………………. 126



Judicial Candidate ……………………………………….
0






COMMISSION ACTIVITIES


Meetings of investigative panels this fiscal year

           4


Meetings of hearing panels this fiscal year               

2

Meetings of full commission this fiscal year              

1
Eight Simple Ways to Lose Your Law License by Email

Barbara M. Seymour

Office of Disciplinary Counsel

When email first came on the scene in the early 1990s, lawyers and judges were noticeably concerned about the propriety of using electronic communication in connection with the representation of clients.  Electronic messages could be misdirected, computers could be hacked, back up systems could fail and all would be lost.  Some courts and bar associations initially issued advisory opinions and proposed rules that would prohibit the communication of confidential information by email.  We were warned of the dangers of corresponding with clients and others about legal matters using email.  But what was once a quirky computer toy useful only for sending chain letters and sharing pictures of the grandkids soon became a ubiquitous replacement for telephone calls, faxes, and letters.  Courts and bar associations had little choice but to revise earlier pronouncements and bless the use of email in connection with the practice of law, finding primarily that electronic mail was no more susceptible to interception and misdirection than telephone conversations and correspondence sent by regular mail.

The reality is that in order to be responsive to our clients and to provide efficient and effective legal services, lawyers have to use email.  It’s cheap, quick, and almost effortless.  Unfortunately, it is the cheapest, quickest, and most effortless way to get yourself in ethical (and sometimes legal) trouble.  There are a number of important ethical considerations to think about when using email in the law office, such as client confidentiality (Rule 1.6), conflicts of interest (Rules 1.7 – 1.13), solicitation (Rules 7.1 – 7.5), candor and truthfulness (Rules 3.1, 3.3, 3.4, 4.1, 8.4), supervision of associates and nonlawyer staff (Rules 5.1 – 5.5), threatening criminal prosecution (Rule 4.5), and the Lawyer’s Oath (Rule 402(k), SCACR). 

Attorney discipline cases involving improper and unethical use of email communication are starting to crop up in reported opinions all over the country.  Lawyers are finding a number of creative ways to completely mess up their careers without even leaving their keyboards. Here are some of their methods that you might want to avoid:

(1) If a judge sanctions you $80,000, be sure to thank him by sending an email to all your friends calling him a whacko.
Mr. Moseley represented a client in a contract dispute.  The defendant said that there was an arbitration clause in the contract.  Mr. Moseley’s client said that there wasn’t.  At the time the lawsuit was filed, neither party could locate a copy of the contract.  Later, Mr. Moseley’s client found his copy, which confirmed that there was an arbitration clause.  He gave it to Mr. Moseley, who didn’t tell anyone about it.  On cross-examination at trial, Mr. Moseley’s client admitted to finding the contract, learning of the arbitration clause, and giving his copy to Mr. Moseley prior to trial.  The judge sanctioned Mr. Moseley and his client and awarded the defendant about $80,000.00 for fees and costs.  In a flash of brilliance, Mr. Moseley decided to circulate an email in which he indicated that opposing counsel “reek[ed] of evil” and was “demonically empowered.”  He also mentioned that the sanctions award was “an absurd decision from a whacko judge [who] was bribed.”  In re Moseley, 643 S.E.2d 190 (Va. 2007)

(2) The best way to help your friends with their cases is to get a job as a judicial law clerk and feed them inside information by email.
Ms. Sauter got her first big break with an appellate clerkship.  It was a big break for her friend in the city attorney’s office, too, seeing as how Ms. Sauter had access to all those neat books and stuff.  The city was scheduled to appear at a hearing on an appeal of an eminent domain case in front of Ms. Sauter’s judge’s panel.  Ms. Sauter sent an email to her friend the assistant city attorney explaining that the judges on the court were leaning towards a “not based on sound reasoning” standard of abuse of discretion rather than an “arbitrary or unconscionable” standard.  She advised that one judge “especially thinks this is a better standard for abuse-of-discretion review.  This type of review is probably better for the city, so you might want to hammer on the lack of sound reasoning by the lower court.”  Ms. Sauter ended the email with the quip, “This message will self destruct in two hours.”  Unfortunately for her, the email didn’t, but she did.  Although her friend might have failed appellate practice in law school, she passed ethics with flying colors and turned the email over to another attorney in her office.  Cincinnati Bar v. Sauter, 772 N.E.2d 620 (Ohio 2002).

(3) If you are going to solicit a bribe from the opposing party to tank you client’s case, email is a good way to make sure your efforts are adequately documented.
Mr. Kiczales represented the landlord in suit for eviction and back rent against Mr. Gosain.  After Mr. Gosain’s deposition, Mr. Kiczales asked Mr. Gosain’s attorney if he could speak privately with Mr. Gosain.  Mr. Gosain’s attorney, an accommodating fellow, said “Sure!”  In their private conversation, Mr. Kiczales informed Mr. Gosain that he had recalculated the back rent and he actually owed $2,000 less than originally thought.  Mr. Gosain, also an accommodating fellow, offered to pay Mr. Kiczales the $2,000 difference if he could get the case settled and get him a favorable lease.  Mr. Kiczales agreed because his wife was mad at him for losing $1500 in Atlantic City.  Mr. Gosain told Mr. Kiczales that he would want the money back if the case went to trial.  In a series of email messages that followed between the two, Mr. Kiczales repeatedly pressed Mr. Gosain to make the payment nonrefundable.  At some point, Mr. Gosain shared the emails with his attorney, who surely regretted his earlier accommodation.  The emails were turned over to Mr. Kiczales’s boss.  He was fired.  The court noted that he had some trouble getting work as an attorney after that, so he started doing “brokerage work” – no mention of what he was brokering.  In the Matter of Kiczales, 36 A.D.3d 276 (NY 2006).

(4) When it comes to sex with a client, if at first you don’t succeed, try and try again.

In his first meeting with a divorce client, Mr. Bash tried to kiss her (twice).  She refused, but asked him to proceed with the divorce representation anyhow.  Apparently after she considered her other options (Mr. Bash?), the client decided to stick with what she had.  When she called Mr. Bash and told him she didn’t want to go forward with the divorce, he tried to talk her out of it.  Unable to persuade her, he filed a motion to dismiss.  Not one to give up too easily, Mr. Bash then proceeded to send his client several unsolicited sexually explicit emails.  At the disciplinary hearing, Mr. Bash admitted to sending the emails, but said that he only did it after she begged him to because she was lonely and needed to “feel like a woman.”  Yeah, right.  In the Matter of Bash, 880 N.E.2d 1182 (Ind. 2008)

(5) While on administrative leave from your job as a solicitor because you downloaded porn on the government’s computers, find another way to get your jollies – like maybe sending some dirty emails to your former co-workers.
Mr. Beatse (or is it Beastie?) was in court the day the IT department had to shut down the computers in the solicitor’s office for maintenance.  Mr. Beatse’s secretary went into his office to shut down his computer for him (so helpful!).  It took a few minutes because of all the porn images Mr. Beatse had minimized before he left for his hearing.  The secretary reported Mr. Beatse to the boss (ok – not so helpful after all).  He explained that the pictures came from his son’s computer at home.  He claimed to have downloaded them onto a flash drive to view at work to see what his kid had been up to.  Turns out, that wasn’t exactly true.  Investigation revealed that in about a month Mr. Beatse had spent 36 hours at work on the Internet looking at dirty pictures.  While he was suspended without pay, he apparently got bored at home, so he accessed the state’s computer system and sent some emails to two women in the office bragging about his sexual exploits.  When he got caught doing that, he didn’t blame it on his son, but he did say that he was just kidding.  The Supreme Court of Wisconsin didn’t think it was funny.  In the Matter of Disciplinary Proceedings against Beatse, 722 N.W.2d 385 (Wis. 2006)

(6) When sending emails disparaging the opposing party, make sure you have your thesaurus handy.
Mr. Foster was involved in what the Court referred to as “antagonistic collection proceedings” with a pro se party on the other side.  For reasons not disclosed in the opinion, Mr. Foster decided to engage in an email exchange with the opposing party’s older brother.  In his communications with the brother, Mr. Foster characterized the opposing party as an “anencephalic cretin” with a “single operating brain cell” whose “brain-dead ravings” and “anal rantings” were characteristic of the “lunatic fringe.”  Not satisfied with insulting little brother, Mr. Foster suggested that the family had been “seriously inbred for the last few generations” and that the family’s gene pool (which he thought would be better described as a “gene pond”) needed a filter.  Although they took into consideration letters from some judges who said that Mr. Foster “ordinarily practiced in a professional and competent manner,” the Court suspended him.  Butler County Bar v. Foster, 794 N.E.2d 26 (Ohio 2003).

(7) If you don’t like a former client, email can be an effective tool for informing others about your opinion of him.
Mr. Heghmann represented two clients, Mr. Stender and Mr. Rose, in various civil matters.  Mr. Rose is also an attorney.  At some point, the relationship ended.  Mr. Heghmann then became involved in a case on behalf of another client that was similar to the prior representation.  In an attempt to settle the new case, Mr. Heghmann sent some emails to opposing counsel suggesting that he make a deal before Mr. Stender and Mr. Rose found out about the case.  He said that they would likely become involved and that they favored “circus” litigation, suggesting that the case would be tried in the media.  He said that his former clients would resort to “vendetta-type” personal attacks.  He went on to describe his view of what had happened in the previous litigation with Mr. Stender and Mr. Rose and to predict a re-play of that scenario in the new case.  Regarding Mr. Rose, Mr. Heghmann said that was “not a very good attorney but can copy and edit.”  He also referred to Mr. Rose as an “incompetent buffoon.”  Mr. Heghmann was disciplined for violating client confidentiality.  Statewide Grievance Committee v. Heghmann, unpublished (Conn. 2004).

(8) If you are going to hack into your firm’s email and download confidential information, make sure every employee in the firm knows about it.
Ms. Brown worked for a legal aid law firm.  She was part of a committee to unionize the firm.  Management opposed the unionization effort.  In the months leading up to the union vote, Ms. Brown used stolen passwords to access the office email accounts of her co-workers and superiors in an effort to gauge anti-union sentiment.  She downloaded some of the messages and deleted others.  Ms. Brown came across a particularly interesting email message to her boss from the firm’s outside counsel.  She shared this email message with her committee, which decided that Ms. Brown should disseminate it to all of the firm’s employees eligible to vote in the union election.  Ms. Brown lost her job and her license to practice law.  In the Matter of Brown, 628 S.E.2d 885 (SC 2006).

When we read these disciplinary opinions, we shake are heads and wonder how these lawyers could make such bad decisions.   At the same time, we can all remember that email we probably shouldn’t have sent (or wish we had never received) – whether it was unnecessarily harsh, a bit off-color, or embarrassingly hurtful.   Email is good.  It helps us be more efficient and responsive.  It is a useful tool for getting things done in a fast-paced world where regular mail doesn’t cut it and no one is around to answer the telephone.  But we have to be smart about using it.  When using email in a law office, the following tips can help you keep your name out of the advance sheets:

· Always consider the ethical implications of your email message.

· Think before you ‘Send’.*

· Have (and enforce) written email usage policies that apply to all users in the office.

· Email unto others as you would have them email unto you.*

· Don’t use office email for personal use.

· Don’t get personal in case-related emails.

· Don’t lie.

· Don’t be mean, or angry, or sarcastic, or condescending.

· Only use ‘Reply All’ when necessary and appropriate.

· Don’t discuss highly sensitive matters in email.

· Make conscious choices about whether to relay information by email or in person.

· Write an email as if it were a letter (good grammar, spell check, no shorthand, etc.). 

· Remember where you work - your email might be subject to disclosure under FOIA. 

· Don’t send jokes, or vacation photos, or gossip, or chain letters, or prayers.

· Don’t put anything in an email that you would not want published in the newspaper.

· Change your settings so that email addresses won’t automatically fill in as you type.

· Use your software tools to automatically sort your email messages.

· Keep your email password a secret.

· Remember that email is permanent, even if you delete it.

· Beware of Instant Messaging.

*SEND: The Essential Guide to Email for Office and Home, by David Shipley and Will Schwalbe (Alfred A. Knopf, 2007)

The South Carolina Lawyer Discipline Process

Barbara M. Seymour

A.
Commission on Lawyer Conduct and Office of Disciplinary Counsel


In South Carolina, lawyer discipline is administered by the Supreme Court through its Commission on Lawyer Conduct and Office of Disciplinary Counsel.  The Commission on Lawyer Conduct (CLC) is made up of 34 lawyer members and 16 lay members appointed by the Court.  The members of CLC are volunteers from a wide range of backgrounds.  The members rotate between investigative panels and hearing panels in accordance with the Rules for Lawyer Disciplinary Enforcement (RLDE), Rule 413, SCACR.  CLC is administered by a chair and vice chair, both of whom are volunteers.  The CLC professional staff includes a Commission Counsel who advises the panels on precedent and procedure.  The Commission Counsel is also responsible for supervision of the day-to-day administrative functions of CLC.  CLC also employs a full time administrative support person and a court reporter.  


The Disciplinary Counsel is a full-time employee of the Court, who is the administrator of the Office of Disciplinary Counsel (ODC) and the Court’s chief prosecutor.  Under the supervision of the Disciplinary Counsel, ODC investigates and prosecutes allegations of misconduct
 pursuant to the requirements of RLDE.  Currently, there are nine attorneys (including the Disciplinary Counsel), two investigators, and one paralegal at ODC who handle lawyer discipline.  ODC is assisted in field investigations by about seventy Attorneys to Assist Disciplinary Counsel (ATAs) who are attorneys in private practice appointed by the Court.

B.
Jurisdiction

  
CLC and ODC have jurisdiction over lawyers who are or have previously been licensed in South Carolina, as well as out-of-state lawyers who advertise here, practice pro hac vice here, or otherwise engage in the practice of law here.  CLC and ODC do not have jurisdiction over nonlawyers who engage in the unauthorized practice of law.  

C.
Screening and Investigation


CLC receives all disciplinary complaints and refers them to ODC for investigation and, when necessary, prosecution.  An ODC Staff Attorney screens all incoming complaints and assigns them for investigation if necessary.  If the complaint does not allege conduct that, if true, would violate the Rules of Professional Conduct (RPC), ODC dismisses it without notice to the lawyer.  If, on the other hand, the complaint does allege a violation of RPC or if further inquiry by ODC indicates that the lawyer might have engaged in misconduct, an investigative file will be opened and the lawyer will receive a Notice of Investigation and a copy of the complaint.  The Notice of Investigation includes a copy of the complaint and a request for a written response from the lawyer.  


A lawyer is required to provide a written response within fifteen days of the date of the Notice of Investigation.  Ordinarily, extensions will be granted upon request from the lawyer, but the length and number of extensions are limited by Rule.  Once the response from the lawyer is received, it is reviewed by one of the attorneys on the ODC staff.  If the response sufficiently demonstrates that the lawyer did not engage in misconduct, ODC will dismiss the complaint with notice to the complainant, copied to the lawyer.  


If there is some indication that the lawyer has engaged in misconduct or if there are unanswered questions, ODC will either conduct further investigation or refer the matter to an ATA for interviews and document review.  ODC can also issue subpoenas to the lawyer, the complainant, or third parties to produce documents or to give statements under oath in furtherance of the investigation.  An appearance for an interview on the record and under oath may be required by ODC.  The lawyer has the right to request such an appearance if ODC does not require one.  Failure to timely respond to the notice of full investigation, failure to comply with a subpoena, or failure to appear after notice constitute misconduct and expose the lawyer to interim suspension, discipline, and possibly contempt of the Supreme Court.  

D.
Disposition


Upon completion of the investigation, ODC will dismiss the matter, issue a letter of caution with no finding of misconduct, or present the matter to an investigative panel with a recommendation for how to proceed. An investigative panel meets each month. Upon review of the results of the investigation, the investigative panel may dismiss the complaint, refer it to a more appropriate agency, issue a letter of caution with or without a finding of minor misconduct, notify the lawyer of its intent to impose an admonition, authorize ODC to file formal charges against the lawyer, or accept an agreement for discipline by consent.  All proceedings up to this point are confidential.  


If the panel determines that an admonition is appropriate, it will issue a notice to the lawyer that it intends to impose an admonition in thirty days.  If the lawyer does not object within that time period, the admonition is imposed and the matter is concluded.  If, on the other hand, the lawyer files an objection to the imposition of the admonition, the panel is deemed to have authorized formal charges.  At that point, formal charges will be filed and public proceedings will ensue.

E.
Limited Right of Review

Generally, neither the complainant nor the responding lawyer may appeal or otherwise seek the review of a decision by ODC, CLC, or the Supreme Court in a disciplinary matter.  However, If the disciplinary counsel dismisses a complaint after taking jurisdiction, the complainant may ask an investigative panel of CLC to review that dismissal.  Such review is not available if ODC dismisses a matter for lack of jurisdiction or if CLC or the Court dismisses the complaint.  In cases in which a right of review is available, the complainant must seek that review in writing within 30 days.  The responding lawyer has the opportunity to submit an objection to reopening the matter.

F.
Discipline by Consent & Deferred Discipline Agreements


The investigative panel also reviews and approves agreements for discipline by consent proposed by ODC and signed by lawyers under investigation.  At any stage in the investigation process, ODC and the lawyer may enter into an agreement for discipline by consent.  Generally, the lawyer will admit to certain facts, acknowledge that the conduct violated specified provisions of RPC, and consent to a sanction or range of sanctions.  If the agreement is limited to confidential resolutions (letter of caution or admonition), the investigative panel can accept the agreement and dispose of the matter.   If the agreement includes consent to a possible public sanction (reprimand, suspension, or disbarment), then the investigative panel determines whether or not to recommend acceptance of the agreement to the Supreme Court and recommends issuance of a particular sanction.  In that case, the agreement is then filed with the Supreme Court for its final determination.  


In situations where the misconduct is a result of a mental or physical problem or a lack of adequate management practices, ODC might propose a deferred discipline agreement (DDA) to the lawyer.  In the DDA, the lawyer admits to certain facts, acknowledges that the conduct violated specific provisions of RPC, and agrees to a course of remedial measures to ensure that the problems will not recur.  Those terms might include therapy or counseling for emotional issues, extra CLE, account monitoring, completion of the Legal Ethics and Practice Program, or a law office management consultation.  If the lawyer does not complete the DDA requirements, the matter will be reopened and disciplinary action will proceed.  Failure to comply with the terms of a DDA is a separate basis for sanction.

G.
Formal Charges

If the misconduct is too serious to warrant a letter of caution or an admonition and the lawyer will not consent to discipline or deferred discipline, the investigative panel will authorize ODC to file formal charges.  Once formal charges are filed, the matter is assigned to a hearing panel made up of five attorney members of CLC.  

The lawyer has thirty days to file an answer to the formal charges.  A hearing is scheduled after a short discovery period.  Discovery is limited to exchange of documents and names of individuals with information about the matter, notice of exculpatory evidence (if any), and witness lists. There are no interrogatories, requests for production, or requests to admit.  Depositions are allowed only in limited circumstances and must be agreed to by both parties or approved by the hearing panel chair.  The matter becomes public record thirty days after the filing of the answer, or if no answer is filed, thirty days from the date the answer was due.  From that point forward, all CLC records and proceedings are open to the public.  

Failure to answer will result in a default order indicating that the allegations against the lawyer are deemed admitted.  Failure to appear at the hearing, even if an answer was filed, deems the lawyer to have conceded the merits of any motion or recommendation presented by ODC.

Three or more of the hearing panel members preside over an evidentiary hearing held in the CLC hearing room in Columbia.  Proceedings are informal, but the Rules of Evidence and the Rules of Civil Procedure apply generally.  Following the receipt of documents and testimony, a transcript is prepared and the hearing panel issues a report.  Usually, the parties submit proposed panel reports for consideration.  Once the hearing panel issues its report, that report and the complete record of the hearing are submitted to the Supreme Court.  The parties may take exception to the findings of fact, conclusions, and/or recommendations of the hearing panel.  In that case, the parties submit briefs to support their arguments.  The Court issues its decision following oral arguments.  

H.
Interim Suspension


There are three circumstances in which a lawyer can be placed on interim suspension prior to final disposition of a disciplinary matter.  The first is when a lawyer is charged with or convicted of a serious crime.  The Court has the option of interim suspension when the lawyer is indicted or charged, but is required to impose interim suspension upon conviction.  The second is when the Court receives sufficient evidence that a lawyer poses a substantial threat of serious harm to the public or to the administration of justice.  Finally, the Court may impose an interim suspension if the lawyer fails to respond to a notice of full investigation, a subpoena, a notice to appear, or other inquiries or directives of CLC or the Court.  Interim suspensions ordinarily remain in effect until the disposition of the pending disciplinary action.  Sometimes the ultimate sanction is made retroactive to the date of the interim suspension, sometimes it is not.

I. 
Public Discipline


There are a number of public sanctions available to the Court at the conclusion of a disciplinary action.  They include a reprimand, a definite suspension, an indefinite suspension, and disbarment.  A definite suspension can be imposed for any time period not to exceed two years.  The Court can also impose the costs of the disciplinary investigation and prosecution, restitution, restrictions on the lawyer’s readmission or continued practice, and any other sanction or requirement it deems appropriate.  

If a definite suspension is for less than nine months, the lawyer will be reinstated upon acceptance of an appropriate petition to the Court and payment of a $200.00 fee.  If the definite suspension is for nine months or more, the lawyer’s petition for reinstatement will be referred to the Supreme Court’s Committee on Character and Fitness for hearing and recommendation.  The filing fee is $1,500.00.  When an indefinite suspension is imposed, the lawyer is not eligible for reinstatement for two years.  When disbarment is imposed, the lawyer is not eligible for reinstatement for five years.  A lawyer who is indefinitely suspended or disbarred must retake and pass the Bar Exam.  Reinstatement and readmission proceedings of the Committee on Character and Fitness are public.  Notice is published in advance of those proceedings in the event a member of the Bar, the judiciary, or a member of the public would like to submit comments (against or in support of the lawyer’s petition) for the committee’s consideration.

A lawyer who is suspended from the practice of law
 cannot work, directly or indirectly, for another lawyer or law firm in any capacity.  This restriction includes acting as a mediator or arbitrator.  The suspended lawyer is subject to further discipline and/or contempt of the Supreme Court for violation of this restriction.  A lawyer who hires the suspended lawyer is also likely to face disciplinary action.
J. 
How Long the Process Might Take & How to Resolve Complaints 


Some disciplinary cases are resolved in a matter of months, others take many years.  The time frame depends largely on the lawyer’s cooperation, the complexity of the matter, the number of grievances pending against the lawyer, the ODC caseload, and the availability of CLC members assigned to the hearing panel.  Obviously, if the lawyer consents to discipline or deferred discipline, the process is resolved more quickly than when a hearing is required.  


The lawyer can move a disciplinary case forward by responding on time and providing a complete, well-documented explanation about what happened.  The investigative stages of the process are not intended to be adversarial.  At that point, it is the job of CLC and ODC to get the facts necessary to make a determination about whether or not to proceed.  The more resistant the lawyer is to this effort, the longer the process takes.  On the other hand, the lawyer should carefully consider his response.  Responding out of anger, offense, or hurt feelings instead of providing a clear, objective explanation requires further inquiry by ODC.  The lawyer should call ODC and request an extension in all cases.  This allows time to review the file and the relevant rules, to prepare a complete and accurate response, and to have it reviewed by someone who can give objective input.

With or without an extension, it is imperative that the lawyer respond to all inquiries on time and tell the whole truth.  Even when there is no merit to the underlying complaint, the lawyer who fails to respond in accordance with RLDE or provides a false or misleading response is subject to discipline.

Whether or not a lawyer should hire counsel to assist in responding to a disciplinary complaint depends on the circumstances.  Routine complaints do not require the assistance of an attorney in the preliminary stages of the investigation. However, if it is a very serious matter, an attorney is recommended.  It is important to weigh the costs of hiring an attorney
 against the benefit of having assistance.  The majority of grievances are dismissed after review of the lawyer’s initial response.  In most cases, that can be done without the help of counsel.  If a matter proceeds to formal charges, a lawyer should certainly have representation.  Should a lawyer decide to retain counsel, it should be someone familiar with both the RPC and the disciplinary process.  

LEE COGGIOLAPRIVATE 

Lee Coggiola is currently Disciplinary Counsel for the South Carolina Supreme Court, formerly Chief Staff Attorney for the South Carolina Court of Appeals.  Before coming to the Court of Appeals she served as the Chief Public Defender of Richland County.  She is a graduate of the University of Miami and  received her JD from the University of South Carolina School of Law in 1988.  Prior to attending law school she spent eleven years with IBM in systems and marketing.  Since admission to the Bar she served as Law Clerk to the Honorable Carol Connor, Assistant Public Defender, Assistant Appellate Defender, and Of Counsel at Nelson Mullins Riley and Scarborough.  She has served on the House of Delegates for the South Carolina Bar, Chair of the Criminal Law Section, a member of the Access to Justice Committee and as a  Commissioner of the Office of Indigent Defense.  Additionally, she served on the board of the South Carolina Association of Criminal Lawyers, was former President of the South Carolina Public Defender Association, a member of the American Council of Chief Defenders, and a former member of NAACA.  Currently she serves on the Professional Responsibility Committee and Ethics Advisory Committee of the Bar, is a member of the John Belton O’Neall Inn of Court and an adjunct instructor at USC School of Law.  She was recently awarded the Compleat Lawyer Award and appointed to the Chief Justice’s Commission on the Profession.  
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III.
Defending a claim before the Office of Disciplinary Counsel

A. When does the subject attorney need to seek counsel?

1. “The man who has himself for a lawyer has a fool for a client.”   Attributed to several authors.

See: 

1809 Port Folio (Philadelphia) Aug. 132.  “He who is always his own counseller will often have a fool for his client.”

1850 L. Hunt Autobiography II. xi.  “The proprietor of the Morning Chronicle pleaded his own cause, an occasion in which a man is said to have a ‘fool for his client’.”

1911 British Weekly 21 Dec. 386.  “There is a popular impression, for which there is a good deal to be said, that a man who is his own lawyer has a fool for his client.”

1975 D. Bagley Snow Tiger xiii.  “You must have heard the saying that the man who argues his own case has a fool for a lawyer.”

a. The lawyer is entitled to retain counsel and to have the assistance of counsel at every stage of disciplinary proceedings.  Rule 10, RLDE.  

b. Some complaints are facially meritless.  

2. Rule 4.3 of the Rules of Professional Conduct provides: “The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.”   

3. As soon as the lawyer has a concern that an ethical violation may have occurred, seeking counsel is recommended, as “self-reporting” can have a positive impact on any sanction or action/non-action taken by the Office of Disciplinary Counsel or the Court.  See and compare, In re Walters, 385 S.C. 235, 683 S.E.2d 801 (2009) (Did self-report); In re Fayssoux, 381 S.C. 637, 675 S.E.2d 428 (2009) (Did self-report); and, In re Gray, 381 S.C. 406, 673 S.E.2d 442 (2009) (Did not self-report).

4. The South Carolina Rules for Lawyer Disciplinary Enforcement were amended by Order of the South Carolina Supreme Court dated October 16, 2009.  The amendments became effective on January 1, 2010.

a. Effective January 1, 2010, the amendments apply to all disciplinary complaints filed on or after that date. 

b. The amendments also apply to all matters in which formal charges were pending on the effective date. 

c. For complaints pending on the effective date for which no formal charges have been filed, the matter shall continue under the prior rules until concluded or until formal charges are filed.

d. For purposes of addressing the following procedural issues, we will assume the amended Rules apply.   

5. The lawyer should strongly consider seeking counsel upon receiving notice that a complaint has been submitted to the Commission.  

a. The Rules define a “complaint” as “information in any form from any source received by the Commission that alleges, or from which a reasonable inference can be drawn, that a lawyer committed misconduct or is incapacitated.  Rule 2(e), RLDE.    

b. If no written complaint is filed with the Commission, Disciplinary Counsel’s written statement of the allegations constitutes the complaint.  Id.      

6. Rule 19 gives Disciplinary Counsel the authority to screen and investigate complaints of lawyer misconduct and incapacity.  Rule 19, RLDE.

a. Rule 19(a) gives Disciplinary Counsel the authority to screen complaints. 

i. Disciplinary Counsel must evaluate all information coming to Disciplinary Counsel’s attention by complaint or from other sources regarding allegations of lawyer misconduct or incapacity.  Rule 19(a), RLDE.  

ii. If the information would not constitute misconduct or incapacity if it were true, Disciplinary Counsel must dismiss the complaint or refer the matter to another agency if appropriate.  Id.

1. The complainant is not entitled to appeal or otherwise seek review of Disciplinary Counsel’s dismissal of a complaint pursuant to Rule 19(a); however, the complainant does have a limited right to seek review of Disciplinary Counsel’s dismissal of a complaint after investigation under Rule 19(d)(1).  Rule 18(b), RLDE.    

iii. If the allegations would constitute lawyer misconduct or incapacity if true, Disciplinary Counsel must conduct an investigation.  Rule 19(a), RLDE.     

b. Rule 19(b) gives Disciplinary Counsel the authority to investigate complaints.   

i. Disciplinary Counsel is authorized to issue subpoenas, conduct interviews and examine evidence to determine whether grounds exist to believe the allegations of a complaint.  Rule 19(b), RLDE.   

ii. Typically, Disciplinary Counsel is required to issue a notice of the investigation to the lawyer that includes a copy of the information received and a request that the lawyer file a response to the allegations in the complaint; however, Disciplinary Counsel may seek permission of the chair or vice chair of the Commission to dispense with these requirements.  Id. 

iii. The lawyer must file a response within 15 days of notice to do so from Disciplinary Counsel.  Id.   

c. Rule 19(c) sets for the requirements for notice of an investigation.     

i. Unless permitted by the Commission to dispense with the notice requirements, Disciplinary Counsel must provide the following notice to the lawyer: 

1. A specific statement of the allegations against the lawyer and the rule or other ethical standards allegedly violated, with the provision that the investigation can be expanded if deemed appropriate by disciplinary counsel; 

2. The lawyer’s duty to respond pursuant to Rule 19(b);

3. The lawyer’s opportunity to meet with Disciplinary counsel pursuant to Rule 19(c)(3); and 

4. The name of the complainant, unless the investigative panel determines that there is good cause to withhold that information.  Rule 19(c)(1), RLDE. 

ii. The investigative panel may defer the giving of notice but, when notice is deferred, Disciplinary Counsel must give notice to the lawyer before making a recommendation as to a disposition.  Rule 19(c)(2), RLDE. 

iii. Before Disciplinary Counsel or the investigative panel determine the disposition of the complaint, either Disciplinary Counsel or the lawyer may request that the lawyer appear before Disciplinary Counsel to answer questions.  Rule 19(c)(3), RLDE. 

d. Rule 19(d) sets forth the requirements for a disposition after investigation.  

i. Upon completion of the investigation, Disciplinary Counsel may dismiss the complaint if Disciplinary Counsel determines that no misconduct has been committed and a written caution is inappropriate.  Rule 19(d)(1), RLDE. 

1. Upon notice of dismissal by Disciplinary Counsel under Rule 19(d)(1), a complainant may seek review by an investigative panel.  Rule 18(b), RLDE.  The complainant may seek review by submitting a written request to Disciplinary Counsel within 30 days of receiving notice of the dismissal.  Id.   

2. Upon receiving the request for review, Disciplinary Counsel must provide a lawyer with a copy of the request.  Id.   The lawyer may submit a written response within 15 days.  Id.  Written notification of the decision of the investigative panel must be mailed to the complainant and the lawyer within 20 days of the decision.  Id.  If the lawyer has not already done so, he or she should seek counsel at this stage of the proceeding.  

ii. Disciplinary Counsel may issue a letter of caution if Disciplinary Counsel finds that no misconduct has been committed, but a letter of caution is warranted.  Rule 19(d)(2), RLDE.  

iii. If Disciplinary Counsel believes there is evidence supporting the allegations against a lawyer, Disciplinary Counsel may: 

1. Propose an agreement for discipline by consent to the lawyer pursuant to Rule 21;

2. Recommend to an investigative panel that the matter be concluded with a letter of caution or a confidential admonition; or 

3. Recommend to an investigative panel that formal charges be filed.  Rule 19(d)(3)(a)-(c), RLDE.  

iv. The investigative panel may adopt, reject or modify the recommendations of Disciplinary Counsel.  Rule 19(d)(4), RLDE.  

7. Rule 22 sets forth the requirements for formal charges.    

a. The formal charges must give fair and adequate notice of the nature of the alleged misconduct or incapacity.  Rule 22, RLDE.  

b. Disciplinary Counsel must file the formal charges with the Commission.  Id.

c. Disciplinary Counsel must cause a copy of the formal charges to be served upon the lawyer and must file proof of service with the Commission.  Id. 

i. The lawyer must file a written answer with the Commission and serve a copy on Disciplinary Counsel within 20 days after service of the formal charges, unless the time is extended by the hearing panel.  Rule 23(a), RLDE.  

ii. Failure to answer the charges constitutes an admission of the factual allegations.  Rule 24(a), RLDE.  

d. The lawyer should be aware of related issues that are not included in any notice of the complaint to the lawyer.  

B. Most Common Complaints That Require a Defense Attorney

(in no particular order)

1.
Any alleged direct violation of the Rules of Professional Conduct. 

2.
Failure to communicate with the client/neglecting the client. 

3.
Conflict of interest.

4.
Fees (overcharging the client).  

5.
Other money and accounting issues.

6.
Criminal charges filed.

7.
Allegations of Fraud.

8. When a second request for information is received from the Office of Disciplinary Counsel.   

C. Elements of a Good Defense

1.
A well documented file. 

2.
A written fee agreement and/or engagement letter. 

3.
Corroborating witnesses.

4.
Evidence that the lawyer kept the client reasonably informed of the status of the case.

5.
Good reputation of counsel.

6.
Good record of community involvement/Bar involvement. 

D. Dos and Don’ts

1. Dos

a. Do return phone calls and correspondence promptly.

b. Do be professional at all times.

c. Do fully disclose conflicts of interest and either remove yourself from representation or obtain informed, written consent from the client.

d. Do enter into a written fee agreement and send an engagement letter to the client setting forth the scope of your representation.

e. Do get involved in community projects and events such as mock trial which promote the image of lawyers.  See, In re Hoffmeyer, 376 S.C. 221, 656 S.E.2d 376 (2008).

f. Do fully cooperate with the ODC.

2. Don’ts

a. Do not fail to respond promptly to a letter from the ODC.

b. Don’t send “nasty-grams” to the client or leave the client ugly phone messages.

c. Don’t go into business with your client.

d. Don’t date your client or have a physical relationship with your client.

e. Do not “cut corners” in representing clients (e.g. allow a client to take the Note and Mortgage home to allow a spouse to sign; authorize a wiretap without a court order).

E. Contact with the Complainant

1. Do not contact the complainant once a complaint has been filed unless the complainant is your mother.

F. Selected Rules of Professional Conduct, from Rule 407, SCACR:

1. Rule 1.11 - Special Conflicts of Interest for Former and Current Government Officers and Employees

2. Rule 3.3 - Candor Toward the Tribunal

3. Rule 3.4 - Fairness to Opposing Party and Counsel

4. Rule 3.5 - Impartiality and Decorum of the Tribunal

5. Rule 3.6 - Trial Publicity

6. Rule 3.8 - Special Responsibilities of a Prosecutor

G. Selected Cases Related to Alleged Prosecutorial Misconduct

1. Pottawattamie County, Iowa v. McGhee

a. 547 F.3d 922 (8th Cir. 2008), cert. granted, 556 U.S. ___, 129 S. Ct. 2002 (U.S. Apr. 20, 2009) (No. 08-1065).  McGhee is currently pending before the Supreme Court and argument in the case is scheduled for November 4, 2009.

b. See http://www.supremecourtus.gov/orders/09grantednotedlist.pdf 

c. The question presented is whether a prosecutor is subject to personal liability under 42 U.S.C. § 1983 for a wrongful conviction and incarceration where the prosecutor allegedly procured false testimony during the criminal investigation and then introduced that same testimony against the criminal defendant at trial to obtain a conviction.  Petition for Writ of Certiorari, Pottawattamie County, Iowa v. McGhee, No. 08-1065 (U.S. Feb. 18, 2009). 

2. Imbler v. Pachtman, 424 U.S. 409 (1976)

3. Burns v. Reed, 500 U.S. 478 (1991) – The Court held that prosecutors are not entitled to absolute immunity when participating in the investigative process by giving advice to the police.

4. Buckley v. Fitzsimmons, 509 U.S. 259 (1993) – The Court held that “[w]hen a prosecutor performs the investigative functions normally performed by a detective or police officer, it is ‘neither appropriate nor justifiable that, for the same act, immunity should protect the one and not the other.’”

5. Van de Kamp v. Goldstein, 555 U.S. _____, 129 S.Ct. 855 (2009) – Unanimous decision holding that administrative acts can be “directly connected with the conduct of a trial … [these decisions in question] necessarily require legal knowledge and the exercise of related discretion …”.

Appendix

Selected Rules of Professional Conduct

RULE 1.11: SPECIAL CONFLICTS OF INTEREST

FOR FORMER AND CURRENT GOVERNMENT OFFICERS AND EMPLOYEES

(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:


(1) is subject to Rule 1.9(c); and


(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:


(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and


(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.

(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term "confidential government information" means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:


(1) is subject to Rules 1.7 and 1.9; and


(2) shall not:


(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or


(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

(e) As used in this Rule, the term "matter" includes:


(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and


(2) any other matter covered by the conflict of interest rules of the appropriate government agency.

Comment

[1] A lawyer who has served or is currently serving as a public officer or employee is personally subject to the Rules of Professional Conduct, including the prohibition against concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be subject to statutes and government regulations regarding conflict of interest. Such statutes and regulations may circumscribe the extent to which the government agency may give consent under this Rule. See Rule 1.0(f) for the definition of informed consent.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer who has served or is currently serving as an officer or employee of the government toward a former government or private client. Rule 1.10 is not applicable to the conflicts of interest addressed by this Rule. Rather, paragraph (b) sets forth a special imputation rule for former government lawyers that provides for screening and notice. Because of the special problems raised by imputation within a government agency, paragraph (d) does not impute the conflicts of a lawyer currently serving as an officer or employee of the government to other associated government officers or employees, although ordinarily it will be prudent to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a former client and are thus designed not only to protect the former client, but also to prevent a lawyer from exploiting public office for the advantage of another client. For example, a lawyer who has pursued a claim on behalf of the government may not pursue the same claim on behalf of a later private client after the lawyer has left government service, except when authorized to do so by the government agency under paragraph (a). Similarly, a lawyer who has pursued a claim on behalf of a private client may not pursue the claim on behalf of the government, except when authorized to do so by paragraph (d). As with paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of interest addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the one hand, where the successive clients are a government agency and another client, public or private, the risk exists that power or discretion vested in that agency might be used for the special benefit of the other client. A lawyer should not be in a position where benefit to the other client might affect performance of the lawyer's professional functions on behalf of the government. Also, unfair advantage could accrue to the other client by reason of access to confidential government information about the client's adversary obtainable only through the lawyer's government service. On the other hand, the rules governing lawyers presently or formerly employed by a government agency should not be so restrictive as to inhibit transfer of employment to and from the government. The government has a legitimate need to attract qualified lawyers as well as to maintain high ethical standards. Thus a former government lawyer is disqualified only from particular matters in which the lawyer participated personally and substantially. The provisions for screening and waiver in paragraph (b) are necessary to prevent the disqualification rule from imposing too severe a deterrent against entering public service. The limitation of disqualification in paragraphs (a)(2) and (d)(2) to matters involving a specific party or parties, rather than extending disqualification to all substantive issues on which the lawyer worked, serves a similar function.

[5] When a lawyer has been employed by one government agency and then moves to a second government agency, it may be appropriate to treat that second agency as another client for purposes of this Rule, as when a lawyer is employed by a city and subsequently is employed by a federal agency. However, because the conflict of interest is governed by paragraph (d), the latter agency is not required to screen the lawyer as paragraph (b) requires a law firm to do. The question of whether two government agencies should be regarded as the same or different clients for conflict of interest purposes is beyond the scope of these Rules. See Rule 1.13 Comment [6].

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0(l) (requirements for screening procedures). These paragraphs do not prohibit a lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly relating the lawyer's compensation to the fee in the matter in which the lawyer is disqualified.

[7] Notice, including a description of the screened lawyer's prior representation and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawyer in question has knowledge of the information, which means actual knowledge; it does not operate with respect to information that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private party and a government agency when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.

[10] For purposes of paragraph (e) of this Rule, a "matter" may continue in another form. In determining whether two particular matters are the same, the lawyer should consider the extent to which the matters involve the same basic facts, the same or related parties, and the time elapsed.

RULE 3.3: CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:


(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;


(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or


(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) apply when the lawyer is representing a client before a tribunal as well as in an ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as a deposition. These duties continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal. See Rule 1.0(n) for the definition of "tribunal." It also applies when the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a client who is testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines the integrity of the adjudicative process A lawyer acting as an advocate in an adjudicative proceeding has an obligation to present the client’s case with persuasive force. Performance of that duty while maintaining confidences of the client, however, is qualified by the advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be false. 

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required to have personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in open court, may properly be made only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See also the Comment to Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in the controlling jurisdiction that has not been disclosed by the opposing party. The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires, that the lawyer refuse to offer evidence that the lawyer knows to be false, regardless of the client's wishes. This duty is premised on the lawyer's obligation as an officer of the court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. If only a portion of a witness's testimony will be false the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal cases. Counsel, however, may allow the accused to give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false. See also Comment [9]. When a narrative statement is offered under these circumstances, the lawyer may not examine the witness or use the false testimony in the closing argument.

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0(g). Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.

[9] Although (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client's decision to testify. See also Comment [7]. 

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client, or another witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer's direct examination or in response to cross examination by the opposing lawyer. In such situations or if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. In such situations, the advocate's proper course is to remonstrate with the client confidentially, advise the client of the lawyer's duty of candor to the tribunal and seek the client's cooperation with respect to the withdrawal or correction of the false statements or evidence. If that fails, the advocate must take further remedial action. If withdrawal from the representation is not permitted or will not undo the effect of the false evidence, the advocate must make disclosure to the tribunal. It is for the tribunal then to determine what should be done making a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing. 

[11] The disclosure of a client's false testimony can result in grave consequences to the client, including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth finding process which the adversary system is designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to fraud on the court.

Preserving Integrity of The Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding, unlawfully destroying or concealing documents or other evidence or failing to disclose information to the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, including disclosure if necessary, whenever the lawyer knows that a person, including the lawyer's client, intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or false statements of law and fact has to be established. The conclusion of the proceeding is a reasonably definite point for the termination of the obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily an advocate has the limited responsibility of presenting one side of the matters that a tribunal should consider in reaching a decision; the conflicting position is expected to be presented by the opposing party. However, in any ex parte proceeding, such as an application for a temporary restraining order, there is no balance of presentation by opposing advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has an affirmative responsibility to accord the absent party just consideration. The lawyer for the represented party has the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer reasonably believes are necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require that the lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by the lawyer's disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer's compliance with this Rule's duty of candor results in such an extreme deterioration of the client-lawyer relationship that the lawyer can no longer competently represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seek a tribunal's permission to withdraw. In connection with a request for permission to withdraw that is premised on a client's misconduct, a lawyer may reveal information relating to the representation only to the extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6.

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:


(1) the person is a relative or an employee or other agent of a client; and


(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.

Comment

[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshaled competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain evidence through discovery or subpoena is an important procedural right. The exercise of that right can be frustrated if relevant material is altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense to destroy material for purposes of impairing its availability in a pending proceeding or one whose commencement can be foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material generally, including computerized information. A lawyer may take temporary possession of physical evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material characteristics of the evidence or in any other manner alter or destroy the value of the evidence for possible use by the prosecution. In such a case, applicable law may require the lawyer to turn the evidence over to the police or other prosecuting authority, depending on the circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness's expenses or to compensate an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay an occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to another party, for the employees may identify their interests with those of the client. See also Rule 4.2.

RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL

A lawyer shall not:

(a) seek to influence a judge, juror, member of the jury venire or other official by means prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;

(c) communicate with a juror or member of the jury venire after discharge of the jury if: 


(1) the communication is prohibited by law or court order;


(2) the juror has made known to the lawyer a desire not to communicate; or


(3) the communication involves misrepresentation, coercion, duress or harassment;

(d) engage in conduct intended to disrupt a tribunal; or

(e) participate in any judicial portrait fund or memorial except upon the following conditions:


(1) the soliciting entity shall be a law school or an established state, county or local bar organization or association which was not formed for the primary purpose of soliciting judicial portrait funds or memorials;


(2) except for an officer of the soliciting entity, no lawyer or judge other than the intended honoree shall be identified in any communication preparatory to the creation of, or during the solicitation for, the fund or memorial; and


(3) anonymity of donors shall be guaranteed, and any solicitation shall so state.

Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law. Others are specified in the ABA Model Code of Judicial Conduct, with which an advocate should be familiar. A lawyer is required to avoid contributing to a violation of such provisions. The South Carolina version of paragraph (a) differs from the Model Rule in its reference to a “member of the jury venire” rather than “prospective juror” since any person technically could be the latter.

[2] During a proceeding a lawyer may not communicate ex parte with persons serving in an official capacity in the proceedings such as judges, masters or jurors, unless authorized to do so by law or court order.

[3] A lawyer may on occasion want to communicate with a juror or member of the jury venire after the jury has been discharged. The lawyer may do so unless the communication is prohibited by law or a court order but must respect the desire of the juror not to talk with the lawyer. The lawyer may not engage in improper conduct during the communication.

[4] The advocate's function is to present evidence and argument so that the cause may be decided according to law. Refraining from abusive or obstreperous conduct is a corollary of the advocate's right to speak on behalf of litigants. A lawyer may stand firm against abuse by a judge but should avoid reciprocation; the judge's default is no justification for similar dereliction by an advocate. An advocate can present the cause, protect the record for subsequent review and preserve professional integrity by patient firmness no less effectively than by belligerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal, including a deposition. See Rule 1.0(n) and Rule 3.3, Comment [1].

RULE 3.6: TRIAL PUBLICITY

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:


(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;


(2) information contained in a public record;


(3) that an investigation of a matter is in progress;


(4) the scheduling or result of any step in litigation;


(5) a request for assistance in obtaining evidence and information necessary thereto;


(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and


(7) in a criminal case, in addition to subparagraphs (1) through (6):



(i) the identity, residence, occupation and family status of the accused;


(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;



(iii) the fact, time and place of arrest; and


(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).

Comment

[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free expression. Preserving the right to a fair trial necessarily entails some curtailment of the information that may be disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no such limits, the result would be the practical nullification of the protective effect of the rules of forensic decorum and the exclusionary rules of evidence. On the other hand, there are vital social interests served by the free dissemination of information about events having legal consequences and about legal proceedings themselves. The public has a right to know about threats to its safety and measures aimed at assuring its security. It also has a legitimate interest in the conduct of judicial proceedings, particularly in matters of general public concern. Furthermore, the subject matter of legal proceedings is often of direct significance in debate and deliberation over questions of public policy

[2] Special rules of confidentiality may validly govern proceedings in juvenile, domestic relations and mental disability proceedings, and perhaps other types of litigation. Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against a lawyer's making statements that the lawyer knows or should know will have a substantial likelihood of materially prejudicing an adjudicative proceeding. Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a proceeding by the commentary of a lawyer who is not involved in the proceeding is small, the Rule applies only to lawyers who are, or who have been involved in the investigation or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer's statements would not ordinarily be considered to present a substantial likelihood of material prejudice, and should not in any event be considered prohibited by the general prohibition of paragraph (a). Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a statement, but statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than not to have a material prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any other proceeding that could result in incarceration. These subjects relate to:


(a) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness;


(b) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person’s refusal or failure to make a statement;


(c) the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented;


(d) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;


(e) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or


(f) the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.

[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The Rule will still place limitations on prejudicial comments in these cases, but the likelihood of prejudice may be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule may be permissible when they are made in response to statements made publicly by another party, another party's lawyer, or third persons, where a reasonable lawyer would believe a public response is required in order to avoid prejudice to the lawyer's client. When prejudicial statements have been publicly made by others, responsive statements may have the salutary effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive statements should be limited to contain only such information as is necessary to mitigate undue prejudice created by the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial statements about criminal proceedings.

RULE 3.8: SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes: 


(1) the information sought is not protected from disclosure by any applicable privilege;


(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and


(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence. Precisely how far the prosecutor is required to go in this direction is a matter of debate and varies in different jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal Justice Relating to the Prosecution Function, which in turn are the product of prolonged and careful deliberation by lawyers experienced in both criminal prosecution and defense. Applicable law may require other measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.4.

[2] In some jurisdictions, a defendant may waive a preliminary hearing and thereby lose a valuable opportunity to challenge probable cause. Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other important pretrial rights from unrepresented accused persons. Paragraph (c) does not apply, however, to an accused appearing pro se with the approval of the tribunal. Nor does it forbid the lawful questioning of a suspect who has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or to the public interest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings to those situations in which there is a genuine need to intrude into the client lawyer relationship. 

[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's extrajudicial statement can create the additional problem of increasing public condemnation of the accused. Although the announcement of an indictment, for example, will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement purpose and have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this Comment is intended to restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities regarding lawyers and nonlawyers who work for or are associated with the lawyer's office. Paragraph (f) reminds the prosecutor of the importance of these obligations in connection with the unique dangers of improper extrajudicial statements in a criminal case. In addition, paragraph (f) requires a prosecutor to exercise reasonable care to prevent persons assisting or associated with the prosecutor from making improper extrajudicial statements, even when such persons are not under the direct supervision of the prosecutor. Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-enforcement personnel and other relevant individuals.
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The Nuts and Bolts of a Complaint Before the State Ethics Commission

So, you’re served with a complaint, what next?
Friday, January 29, 2010

I.
What Kind of Complaint?

A. 
Compliance Complaint

1. Failure to file forms.

a.  Statement of Economic Interest

b.  Campaign Disclosure forms

c.  Lobbying Disclosure forms

2. Brought by State Ethics Commission after a desk audit.

3. Do not ignore this complaint---late-filing fees of $100 a day add up very quickly.

B. Conflict of Interest/Rules of Conduct

B. Can be brought by the State Ethics Commission.

a.  Anonymous information.

b.  Investigation from the Attorney General’s office or County Solicitor.

c.  Investigation by the agency.

B. More often brought by an individual or a group (Concerned Citizens for ___________).

C.       The respondent must be served within ten days of the Commission’s receipt of the complaint.  The respondent should anticipate a call from a Commission investigator.  

II.
What Kind of Complainant?

A. S.E.C. v. John Doe 

A. The staff has received some information regarding a violation and presents that information to the Commission to request a complaint be filed and an investigation be done.  

A. If an investigation is ordered then following the investigation the complaint returns to the Commission for a probable cause hearing. 

A. The Commission could dismiss at this stage or proceed to a hearing or settlement through a consent order.  

B. Jane Roe v. John Doe 

B. Based on the information presented in the complaint the investigator makes a recommendation to the Executive Director who makes a facts sufficient finding, either dismissing the matter or requesting an investigation.  

B. Following the investigation the complaint is presented to the Commission for a finding of probable cause, as in the S.E.C. complaint procedure above.

III.
Confidentiality of the Complaint Process

A. Only the respondent may waive the strict confidentiality of the process.

B. If there is no waiver in writing by the respondent, then the complaint remains confidential until the Commission issues the final order.

C. All parties to the action.  

IV.
Complaint Process Following Investigation 

A. A probable cause hearing is held before the full Commission.

A. Dismisses for lack of probable cause or

A. Make a finding of probable cause 

a.  Proceed with negotiations to settle—consent order.

b.  Set for hearing before a randomly drawn three member panel.

Three member panel hearing.

May be represented by counsel.

Pre-hearing and stipulation of facts.

Direct/cross-examination of witnesses and entry of exhibits.

Dismiss or issue decision and order.

5.  
Penalties include a $2000 civil penalty, public reprimand, restitution, if applicable, and the accrued late filing penalties, if applicable.  

B. Appeal to full Commission - - - Dismiss appeal thus affirming the panel’s decision or issue an appeal order which modifies the panel order in some way.

C.  
Appeal to Court of Appeals, rather than the Circuit Court or Administrative Law Court.  
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� ODC also investigates and prosecutes allegations of judicial misconduct.  The Court has established the Commission on Judicial Conduct (CJC) for the administration of judicial discipline.  The Rules for Judicial Discipline, found at Rule 502, SCACR, are essentially the same as RLDE.  One ODC attorney and one staff member are assigned to handle judicial complaints.


� This restriction includes lawyers who are administratively suspended for failing to pay bar dues or failing to comply with mandatory CLE requirements.  


� Some malpractice insurance policies provide for limited coverage for representation in disciplinary cases.  It is recommended that you check the terms of your policy before making a decision about retaining counsel.





